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Lethal Injection Draws Scrutiny in Some States

Constitutional Questions Raised Over Death-Penalty Procedures, but Some See Concern for Condemned Murderers as
'Absurd'

By NATHAN KOPPEL and CHRIS HERRING

Despite the many arguments over whether criminals should be put to death, states thought they had settled at least one
matter: the best way to carry out an execution.

Largely gone are the electric chairs, firing squads and hangman's nooses of yore. Most of the 35 states where capital
punishment is legal require the use of lethal injection -- a combination of chemicals inserted intravenously. In a handful
of states, condemned inmates can request that another method, in most cases electrocution, be used.

But a recent botched execution has triggered debate over whether alternative approaches to injections should be
considered.

"Lethal injection became the preferred method, because of the notion that it is easy and painless," says David Dow, a
professor at the University of Houston Law Center, an opponent of the death penalty who has defended more than 100
death-row inmates. "What has been revealed over the last several years is that it is neither."

But many supporters of the death penalty reject the notion that pain or discomfort caused during execution is grounds
to change the process.

"I think most prosecutors feel the way I do -- that it's an absurdity to hear that someone is in too much pain from having
a needle stuck in their arm when we're talking about someone who's on death row for inflicting a great deal of pain,"
says Steven Stewart, the prosecuting attorney for Clark County, Ind. "For a defendant to argue that it's cruel because
they feel a little pain during the execution process is absurd."

Executions in general have been challenged over the years on the grounds that they violate the Eighth Amendment
prohibition against cruel and unusual punishment. Some of those challenges have been successful. The Supreme Court
in 2002 ruled that executions of the mentally retarded violated the Eighth Amendment. But the high court generally has
held that the death penalty itself and the use of lethal injection is constitutional.

The three-stage drug injection used by states can result in a lingering and sometimes painful death. And prison staffs,
not medical personnel, sometimes are responsible for inserting the needles that carry the lethal chemicals -- a factor,
critics say, that can contribute to botched execution efforts.

Some experts say states have bypassed the most reliable execution methods to save face with the public. Deborah
Denno, a Fordham University law professor who has written articles on capital punishment, believes firing squads



comprised of professional shooters could handle executions more quickly and flawlessly, though she concedes that
cultural distaste with firing squads means it is unlikely to be widely adopted. "We've known for a long time that there
are better methods, but states don't want to look bad and horrifying," she says. The last firing squad execution took
place in Utah in 1996.

In Ohio last month, the state tried unsuccessfully to execute Romell Broom, who was convicted of raping and murdering
a 14-year-old girl in 1984. Execution team officials tried for about two hours to access a vein, according to court
documents later filed by Mr. Broom's attorneys. The inmate eventually was stuck 18 times with a needle, including once
inadvertently in a bone near his ankle, causing him to cry out in pain, according to court documents.

Ohio Gov. Ted Strickland has granted Mr. Broom a temporary reprieve while the Ohio Department of Rehabilitation and
Correction reviews the execution. The state shouldn't execute him, "unless its procedures are changed to allow for a
more dignified form of execution," says his attorney, Timothy Sweeney, who has asserted in court filings that a second
execution attempt would violate Mr. Broom's Eighth Amendment rights.

"What occurred in Broom is a rare and exceptional circumstance," says Julie Walburn, a spokeswoman for the Ohio
corrections department. Still, she says the governor also has issued a temporary reprieve to two other inmates who were
scheduled to be executed after Mr. Broom so that the state can devise a "contingency plan" should problems recur with
attempted lethal injections.

Maryland has suspended its use of the death penalty while a state commission reviews whether lethal injection causes
undue pain and whether prison staff are sufficiently trained to carry out the process. Executions fall to correctional
employees because physicians refuse to participate, citing their oath to "save lives, not take lives," says Democratic state
Sen. Paul Pinsky, co-chairman of the commission and an opponent of the death penalty. Two other states, California
and North Carolina, also have suspended lethal injection while the procedure is reviewed, effectively imposing a
moratorium on the death penalty in those states.

Prior to the adoption of lethal injection beginning in 1977, electrocution was the common method of execution in the
U.S. But it wasn't always effective. In perhaps the most well-known electric-chair failure, Willie Francis of Louisiana was
put in the chair in 1946, but didn't die. His lawyer argued, among other things, that it would be cruel and unusual to
attempt to execute Mr. Francis again. But the U.S. Supreme Court rejected the claim, and Mr. Francis was put to death
the following year.

Death-penalty opponents grew hopeful when the U.S. Supreme Court in 2007 agreed to consider whether lethal
injection constitutes cruel and unusual punishment. In a case brought by two Kentucky death-row inmates, the high
court looked at the use of pancuronium, the paralyzing agent used by most states to immobilize an inmate while poison
is administered. If not done properly, a defense lawyer in the case argued, pancuronium induces "terrifying conscious
paralysis and suffocation."

All states halted executions for a few months beginning in September 2007 pending a decision in the case, but the
Supreme Court ultimately ruled that Kentucky's lethal-injection procedure doesn't constitute cruel and unusual
punishment.

The Nebraska Supreme Court in 2008 equated electrocution with torture, striking down the state's lone method of
execution in a 6-1 opinion. "Condemned prisoners must not be tortured to death, regardless of their crimes," Judge
William Connolly wrote for the majority. "There is abundant evidence that prisoners sometimes will retain enough brain
functioning to consciously suffer the torture high voltage electric current inflicts on a human body," he wrote.

But Nebraska legislators implemented a law in September that allows the state to execute by lethal injection.



Electrocution remains in use in a few states. South Carolina was the last state to use the electric chair, in 2008. Arizona
used lethal gas to execute an inmate in 1999.

As some states study how executions are carried out, experts say they likely will struggle to find a less wrenching method
than lethal injections. "I don't think that exists. And that's the challenge," says Douglas Berman, a capital-punishment
expert and law professor at Ohio State University. "It's not easy to kill someone in a way where no one is going to be
upset about it."

Write to Nathan Koppel at nathan.koppel@wsj.com and Chris Herring at chris.herring@wsj.com
Corrections & Amplifications:

The first attempt to execute Willie Francis was in 1946. An earlier version of this article on WSJ.com provided the
incorrect date.
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Strickland - Days in office: 1,007.
Clemencies: 0

Gov. Ted Strickland has set a record for
modern-day Ohio governors, serving 1,000
days in office without acting upon a single,
non-death penalty clemency request.

Actually, Strickland passed the modern record
like two years ago. But who's counting?

The Daily Briefing is counting...and
counting...and counting.

As of earlier this week, the Democrat
governor had 643 pending clemency requests
on his desk stretching back to some he
inherited from Gov. Bob Taft when he took
office on Jan. 8, 2007. They are wide ranging
requests, from inmates seeking commutations
of sentences to ex-offenders asking to have
criminal records expunged.

It's worth noting that Strickland has taken
action in several capital crime cases,
postponing several executions and commuting
the sentences of two killers. Most recently, he
pushed backed two executions while prison
officials sort out problems with the lethal
injection process.

But unlike recent governors going back to
James A. Rhodes, Strickland, for unexplained
reasons, has taken no official action on the
growing backlog of other clemency requests.

"There is no specific time frame," spokesman
Amanda Wurst said when asked about the
governor's inaction. "The governor will take
the time he needs, and once his decisions
have been made we’ll announce that
information."

In January of this year, Strickland said he was
personally reviewing every application, but
was nearly ready to release the first batch of
decisions. That hasn't happened.

Since then, 149 new requests came in.

http://blog.dispatch.com/dailybriefing/2009/10/strickland days in office 1007 1.shtml 10/15/2009
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How a small Montana town nearly handed over control of its prison to a mysterious security
company headed by a former convict known as "Captain Michael."

By Suzanne Smalley | Newsweek Web Exclusive
Oct 14, 2009

Hardin, Mont., population 3,500, is just 15 miles northwest of the Little Bighorn Battlefield, a national
monument honoring the hundreds of U.S. soldiers and Cheyenne and Lakota Indians who died in 1876
fighting over this now largely forgotten land. With unemployment above 10 percent and the county's poverty
rate at twice the national average, Hardin's town leaders have long been desperate to create jobs and fuel
economic development. As with many hard-luck towns in the dusty Northern Plains, these days, the only
thing anyone passes through Hardin for is a glimpse of the distant past.

So when a group of private investors, represented by out-of-state brokerage firms, agreed to finance a private
prison in Hardin in 2006, it seemed like a no-brainer to the town's economic-development arm, the Two
Rivers Authority. A private prison developer had approached state officials in 2004, seeking work in the
state, and was later referred to Hardin by the state's Commerce Department, according to Paul Green, who
headed the Two Rivers Authority at the time. Around the time Hardin began talks with the prison developer,
the state was projecting dramatic growth in its prison population, a fact Hardin economic-development
officials say they weighed when they decided to move forward with the deal. Bob Anez, a spokesman for the
state's Department of Corrections, acknowledged that in 2005, gripped by the methamphetamine epidemic,
the state projected as much as an 8 percent growth in male prisoners and a 27 percent growth in female
prisoners. But Anez said that such projections, a budgeting tool, are not reliable, since the state aims to keep
costs as low as possible and is always looking for cheaper alternatives to incarceration. Anez said the state,
which also elected a new governor in 2005, never promised Hardin prisoners.

A few years later, deep into a recession that is causing
states to dramatically cut prison budgets—including
Montana, where the new administration has made
reducing the prison population and prison-related
costs a top goal—the 464-bed Hardin jail sits empty,
and the town is worried that its creditors will soon
foreclose on the property because they have not been
paid back. The underwriters representing investors in
the deal declined to comment for this story, but four
Two Rivers officials separately told NEWSWEEK that
Hardin will not likely have to pay anything back if the

property is foreclosed on, though the town's

municipal-bond rating will be destroyed and it will
lose control over what becomes of the facility. Last
spring, Hardin, desperate to fill its prison and bring in jobs, was one of four towns across the country to

http://www.newsweek.com/id/217681/output/print 10/15/2009
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volunteer to house Guantdnamo detainees. The town made worldwide headlines (including on Al Jazeera
English, which described Hardin's streets of "empty storefronts, shabby houses, [and] intoxicated men")
after essentially begging to house the alleged terrorists. The townspeople, eager for work, were sanguine
about the idea, but the state's congressional delegation wouldn't have it.

Shortly after becoming famous for offering to host accused terrorists, Hardin thought it had finally found
salvation when the economic-development board was approached by a mysterious security company that
billed itself as "America's Private Police Force (APPF)." A Two Rivers board member recently told the
Associated Press that under the recently signed contract with Hardin, APPF promised to pay off the cost of
the prison and give the town an additional $5 a day per inmate, money that would go back to economic
development in town. However, after a series of revelations about APPF's public face, Michael Hilton, and his
allegedly fraudulent past, the deal between Hardin and the company fell through late last week. APPF did not
ask beleaguered Hardin officials for any money. The contract APPF signed with Hardin was never approved
by the investors who paid to build the prison, but that hadn't stopped APPF from moving into the empty jail
and promising town officials millions in sweeteners, including an APPF-run police force (the town is too poor
to pay for its own), a new military and law-enforcement training center, an animal shelter, a homeless
shelter, and a free health-care clinic.

The fact that the Two Rivers Authority and its board—made up of town leaders, including the superintendent
of schools, the owner of the local State Farm insurance office, and a town dentist, among others—went for
APPF's pitch is a testament to their anguish in the face of Hardin's struggles. APPF first caused a stir in
Hardin when company officials arrived last month, including a man wearing a black military-style uniform
who introduced himself only as "Captain Michael." The public face of APPF, Hilton (a.k.a. Captain Michael)
had long told Hardin officials he was backed by a highly regarded private-security company. The name of
that company has not yet been publicly revealed. Upon arriving, APPF immediately outfitted the city with a
fleet of Mercedes SUVs decorated with City of Hardin Police emblems.

But reporters started asking questions, made suspicious in part by the APPF's Web site, which opens to the
sounds of Ravel's "Bolero" and features heavily armed commandoes in fatigues and masks. The site claims
APPF has "played a very important role in U.S. military and civilian efforts to protect our homeland and
combat terrorism" and boasts of the Navy SEALs and former CIA agents working for it, but when journalists
followed up on a Washington address APPF listed as its corporate headquarters, they learned that APPF was
not a tenant. Underneath a collage of finger and shoe prints, APPF's site also swears by its talents at locating
witnesses, debtors, fugitives, and spouses "both domestically and internationally" thanks to "unique privacy
laws and databases."

Hilton told the Two Rivers board he wanted their facility to house prisoners and to train his elite
mercenaries, but he was largely unknown in the private-security field. Still, the board members did not give
up hope, and the deal moved forward when news reports gathered steam. The reports first intensified on
9/30 but grew in frequency and detail last week, culminating in the deal falling through late last week.
Hilton, it turns out, has many aliases, has served time on grand-theft charges, and owes more than $1 million
after losing a series of civil suits. Two weeks ago, Montana Attorney General Steve Bullock began
investigating APPF, demanding proof substantiating the company's many grandiose claims in an effort to
sniff out potentially "unfair or deceptive" business practices. (Bullock has since suspended the investigation,
saying that since Hilton had left the state and "no Montanans were taken advantage of or conned by this
company," there was no point in continuing. Bullock also emphasized that Hilton never provided any

http://www.newsweek.com/id/217681/output/print 10/15/2009
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documents Bullock requested to prove APPF's baroque claims were true.) Despite the circumstances
surrounding APPF, the company's bid to run a private police force in Hardin generated considerable buzz in
the blogosphere and on the talk-radio circuit, with one conservative talk-show host asserting that APPF was
owned by the controversial security firm formerly known as Blackwater (recently renamed Xe), and
conspiracy theorists posting Internet alerts about the possibility that APPF might be secretly backed by the
Obama administration so it could quarantine citizens who refuse the swine-flu vaccine.

Meanwhile, at least one member of the Two Rivers Authority economic-development board admitted last
week that he was still holding out hope for a miracle outcome, even in the face of Hilton's history of fraud.
Timothy Murphy, a dentist in town, said constructing the prison was a last-ditch hope to bring good jobs to
town. "We're still trying to negotiate a deal with APPF—it's our last chance," Murphy said. "The detention
facility would create 200 jobs, and we know ancillary businesses come in. You might get a new motel. We'd
like to see the town continue to grow and, without economic development, small towns like Hardin in the
Midwest are disappearing."

Alex Friedmann, associate editor of the watchdog publication Prison Legal News, argues Hardin is just the
latest desperate small town to look to a private prison for economic salvation. Private prisons run by big
companies such as Wackenhut spread across the country during the economic boom years, when the fight on
crime relied primarily on mass incarceration and harsh three-strikes laws. Now 26 states have cut back on
corrections for the coming fiscal year, according to the Vera Institute for Justice, and prisoners are being
released. That means that during a severe budget crunch, there is less of a market to pay private companies
to house prisoners.

Friedmann, who uncovered Hilton's sordid business past, says that the attention on Hardin's recent woes has
been disproportionately focused on the hucksterism of Hilton and the fears stirred by a private police force,
which he points out is really not much different from the private prisons that have long profited from
housing and, in some cases, abusing U.S. prisoners. "The scam [by Hilton] is somewhat farcical and that's
getting the headlines, but the back story is important,” Friedmann says. "These rural communities desperate
for economic development have latched onto creating prisons. What they've found in Hardin's case is that
the demand for facilities to house prisoners has not kept up with the supply, so they have no jobs and no
revenues, and they've lost the opportunity to attract other industry."

In fact, Hardin may not be entirely out of luck. The town has recently explored building a controversial
horse-slaughtering plant so that it can export horse meat to the Far East. Murphy, the economic-
development board member who held out hope longer than most that Hilton would somehow come through,
said last week that the town has nothing left to lose. "Hardin is not going to attract the IBMs and Patagonias
like Bozeman," he said. "We're going to get jobs like we got an asphalt plant a few years ago. It was originally
proposed for Columbus, Mont., and they didn't want it." When asked why he continued to believe in APPF
despite all the evidence of Hilton's questionable past, Murphy replied simply, "We're trying to better our
town."

Find this article at
http://www.newsweek.com/id/217681

http://www.newsweek.com/id/217681/output/print 10/15/2009
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New program will aid inmates' families

BY CHRIS BALUSIK
The Gazette Staff

When a criminal case is working its way through the system, most of the talk is about the accused
and the victim.

Often left out of the equation is the family of the person incarcerated and how they might be making
ends meet.

That has now changed in Ross County, as a new program using federal stimulus funds will provide
qualifying families of inmates with a one-time allotment of up to $250 to help them meet such basic
expenses as food, rent, utilities, baby supplies, school supplies, children's needs, car expenses and
others.

"The families definitely need the help," said Anita Brewer, coordinator of the Assistance to Families of
Inmates program. "It was something (Ross County Community Action) decided to do with (some of
our federal stimulus funding)."

The program is available to any inmate's family that lives in Ross County, regardless of where the
inmate is incarcerated, who falls within 200 percent of the federal poverty line for their household
size. The inmate has to be incarcerated for at least 21 days, either in a county jail or prison, for their
family to qualify.

"If a person is accused of a crime, it is up to the courts to determine if they should be incarcerated
and for how long," said Wayne McLaughlin, executive director of Ross County Community Action.
"But the incarceration of an individual can also result in extreme hardship on their children, spouse,
parents or others that counted on their income for support.”

Brewer agrees.

"The families of inmates should not have to be 'punished' because the inmate broke the law," Brewer
said. "This program will provide emergency assistance to these families while they make
arrangements for longer-term support.

"Community Action will also help these families in their searches for employment and for other
benefits for which they may be eligible."

Because the program is supported by stimulus funds, Brewer estimates it likely will be operated for up
to two years while stimulus funding for it lasts.

The program director said she got an interested reaction from several inmates setting up for this
weekend's Fall Festival of Leaves in Bainbridge when she handed them program leaflets Thursday.

"They were surprised," she said. "They had never heard of any type of special assistance like this."

http://www.chillicothegazette.com/apps/pbcs.dll/article? AID=/20091016/NEWS01/9101... 10/16/2009
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Brewer is working with local law enforcement agencies and the court system to establish a referral
system that could be used, but said that any families interested now can contact her at 634-3222 to
set up an interview to see if they qualify.

Interested families will have to provide documentation verifying income, proof of Ross County
residence, copies of bills they may need assistance paying and proof of an inmates incarceration.

http://www.chillicothegazette.com/apps/pbcs.dll/article? AID=/20091016/NEWS01/9101... 10/16/2009



