Prison Reform Through Offender Reentry: A Partnership Between Courts and Corrections

"Prison Reform Through Offender Reentry: A Partnership Between Courts and
Corrections”

Dr. Reginald A. Wilkinson

ICPA Vice Chair, North America

Director, Ohio Department of Rehabilitation and Correction
and

Gregory A. Bucholtz, Ph.D.

Unpublished Paper, submitted to Pace Law School, Symposium on Prison Reform Law, October 2003

Although both court and correctional systems can rightly lay claim to being the impetus to prison reform throughout the
history of American prisons, the relationship between the two criminal justice entities has rarely been described as a
partnership. Traditionally, discussions that evoke both court and corrections matriculate into more contentious rather
than cooperative dialogue. This has been particularly personified in regard to the relationship between corrections and
the federal courts due to the plethora of inmate litigation alleging civil rights violations. Despite its effect on limiting the
amount of inmate litigation, the Prison Litigation and Reform Act has not quelled the adversarial posturing between
correctional personnel, inmate litigants, and the federal courts (Schlanger, 2003). Yet recently, the concept of offender
reentry is spurring a spirit of cooperation between courts, corrections and other justice partners such as crime victims
to the realization of a mutual goal toward greater prison reform.

Accomplishing prison reform through offender reentry initiatives is not a new concept to either the field of corrections or
to court systems at any level of government. Both have historically provided variant programming and sanctions in an
effort to change behavior and have enacted or improved policies or rendered legal decisions in order to reform
institutional operations. Despite serving vastly different constitutionally (state and federal) governed functions and the
utilization of distinct terminologies to describe reentry processes, the partnering between courts and corrections has
most recently become more assessable. Following along the path undertaken with police-corrections partnerships that
began in earnest during the 1990s, the implementation of court-corrections collaboration programs has gained greater
attention and support on a national scale. Similar to the argument that police-corrections partnerships have the
potential to reshape the way both policing and correctional services are performed (Parent and Snyder, 1999), court-
corrections partnerships are at a critical point in their development in defining both fields in the future. The potential,
however, has yet to be fully demonstrated. At the same time, it is clear that the attainment of further prison reform
through offender reentry programs has become the catalyst toward court-corrections partnerships, particularly in the
context of drug and reentry court initiatives and the maintenance of greater offender accountability.

The Concept of Offender Reentry

Unlike past practices within the judicial and correctional system, preparing offenders for successful reentry into the
community has recently encountered the beginnings of a shift in paradigms. What frequently has been perceived to be
a fragmented criminal justice system that, by design, shuffles offenders through a complex array of transitioning
venues without much accountability or continuity is now being re-examined in a different light. This re-examination
involves a shift from the historical notion that preparing an offender for release into the community commences toward
the end of their incarceration to one that establishes a seamless transition of accountability and resources at the
outset of one’s entry into the system through the completion of any post-release supervision and beyond. With recent
estimates suggesting that 20 percent of all inmates leaving prison have no post-release supervision due to the
expiration of their sentence (Petersilia, 2001; Travis, 2000), it has become more imperative to reassess the
management of offenders within and outside the criminal justice system. Only recently have practitioners begun to
guestion the conceptual framework used to prepare offenders for release and to acknowledge its contrast to the current
realities of managing offenders (Wilkinson, 2001).

Faced with overburdening caseloads in both the judicial and correctional systems, a scarcity of available programming
and the demand for fiscal accountability, the need to reinvent has become more of a necessity than ever before. Given
the changes in sentencing structures and the fact that an unprecedented number of offenders are reentering the
community, the paradigmatic shift in reentry ideology has begun to bring some consensus between not only criminal
justice entities but the interests of communities and victims groups as well. Correctional, court, and even some jail
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systems are now attempting to reengineer programs and services that equate to the reentry philosophy, i.e., pre-
release readiness, reintegration training, job preparedness, and discharge planning,

Contrasted to past practices, today's concept of offender reentry is prison reform. Over the past century, preparing
offenders for release centered almost exclusively on correctional systems. The utilization of indeterminate sentencing
presented inmates with the opportunity to actively engage in a variety of rehabilitative programs if only to improve their
chances with the paroling authority. It was at this point toward the end of one’s incarceration that reentry initiatives
began to be extensively reviewed by practitioners. By the latter part of the 20th century, Martinson’s culmination that
“nothing works” in correctional rehabilitative efforts (Martinson, 1974) became mainstream thought for a vast majority in
the criminal justice system. Compounded with a “tough on crime” ideology, the reduction of pre-release type
programming, a lack of community-corrections linkages and a policing style of parole supervision led many to be
returned to prison for either a new crime or technical violation. In fact, recent estimates continue to indicate that re-
incarceration due to a parole violation or new offense while under supervision account for a much larger proportion of all
prison admissions, representing 40 percent in 2001 (Glaze, 2002). Despite the intense scrutiny of an offender’'s parole
plan (e.g., housing, employment), the existence of an inverse relationship between offender needs and desires during
post-incarceration has continued to occur. In other words, the inability of correctional systems to assess and meet
one’s needs upon release contrasts with the strong initial desire found by Nelson, Deess, and Allen (1999) on the part
of inmates to succeed after incarceration.

Over the past decade, although, the “nothing works” ideology has come under intense scrutiny by practitioners and
scholars alike. A considerable amount of the literature has begun to reflect programs and interventions that have been
found to reduce offender recidivism (Andrews, Zinger, Hoge, Bonta, Gendreau, & Cullen, 1990; Gendreau, 1996; Lipsey
& Wilson, 1998; Sherman, Gottfredson, Mackenzie, Eck, Reuter, & Bushway, (1997). In effect, much of the research
involved with offender rehabilitation has focused on the assessment of several domains that are intended to address
the criminogenic needs of an offender. Considered dynamic due to the potential to effect behavioral change through
appropriate programs or interventions, these domains attempt to impact behavior in the areas of employment, family,
associates, substance abuse, community functioning, personal and emotional stability, and attitude. Research
suggests that each of these domains has been found to be significantly related to recidivism and support the notion
that the assessment of criminogenic needs should be driving correctional interventions (Motiuk, 1998). In Ohio, for
example, the linkage between needs assessment and intervention has come to the forefront in its correctional
practices where a comprehensive evaluation of each offender is undertaken at the time of admission.

Outlined in “The Ohio Plan for Productive Offender Reentry and Recidivism Reduction,” Ohio has developed a plan that
provides a coordinated systems approach to offender reentry that requires continued and expanded collaboration with
community partners and providers, as well as other agencies with a responsibility for public safety including law
enforcement and the courts. Specifically, the Ohio Plan involves forty-four sets of recommendations for each of six
areas found to affect offender reentry: (1) Reception, offender assessments, and reentry planning, (2) Offender
programming targeting criminogenic needs, (3) Family involvement, (4) Employment readiness and discharge planning,
(5) Reentry-centered offender supervision and, (6) Community justice partnerships.

» Offender Assessments and Reentry Planning: The reception process is augmented by the philosophy of reentry to
include risk and needs assessment of every offender entering prison, and results in a Reentry Accountability Plan.
This plan provides the core document that guides offender programming throughout their reentry transition.

» Addressing Criminogenic Needs Through Offender Programming: Programming that targets the specific needs of
offenders. A new policy has been developed that incorporates the principles that drive the Department’s programming
and involves empirical evaluations of existing programs relative to the extent to which they effectively address offender
needs.

» Family Involvement in Reentry: The development of new avenues for engaging families during incarceration through
the adoption of a family orientation program at each reception center, and the formation of a family council to elicit
greater family involvement during confinement and any community supervision upon release.

» Employment Readiness and Discharge Planning: Adopts a new policy titled “Transitioning the Offender” that
provides significant discharge planning and includes the development of reentry resource centers in each institution
and parole region, career exploration programs for offenders, and enhanced marketing strategies for ex-offenders.

> Reentry-Centered Offender Supervision: Ohio’s Adult Parole Authority will be guided by a philosophy of supervision
that adopts a balanced approach in working with offenders. Community collaboration is expanded through Citizens’
Circles that involve local community members in the reentry process. Reentry orientation sessions are conducted by
parole officers prior to release.
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» Community Justice Partnerships: A new and critical focus on community justice is the creation of a Faith-Based
Advisory Council. Regional councils will be formed within the larger Council and linked with the institutions and parole
offices to establish viable connecting points across the prison-community divide. Victims’ safety planning needs are
also addressed for designated higher risk offenders through the Department’s Office of Victim Services.

Paralleling the Correctional Service of Canada Offender Intake Assessment (Motiuk, 1997), Ohio’s Reentry
Accountability Plan involves the collection of an array of offender information to determine future criminal risk and the
identification of needs. Upon analysis, a reentry management team develops a reentry accountability plan that is
reviewed with the offender and sets forth the types of programs or interventions deemed necessary for successful
reintegration into the community. Reentry management teams are established at each of Ohio’s 33 institutions and in
every regional parole office. At a minimum, each offender's team includes a unit and case manager, and may include
relevant staff representatives from medical, mental health, education, recovery services, job coordinators, and victim
services. Once received at their parent institution, the offender’s reentry plan is closely monitored to ensure that the
fulfillment of the plan’s goals is being met. As an offender transitions to, and eventually in the community, the reentry
management team is modified to include staff from the parole authority, offender services network, and appropriate
community-based representatives. Where appropriate, also included in what becomes termed the community reentry
management team is the offender’'s family or support system to ensure continuity in the reentry planning. Shown below
is a flowchart of the systemic changes associated with reentry in Ohio. For a more detailed discussion of the Ohio
Plan, please refer to The Ohio Plan for Productive Offender Reentry and Recidivism Reduction (Wilkinson, Stickrath,
and Rhine, 2002).

Offender Reentry and the Courts

Despite the dramatic changes that have occurred in sentencing structures and practices throughout a majority of the
states, the sentencing of offenders has continued to require judges to predict human behavior. Even the existence of
sentencing guidelines have not necessarily led to a significant reduction of judicial discretion in deciding an offender’s
future. What once was viewed as simply a means to punish an offender, has now become a complex decision-making
process that involves broadly divergent objectives that take into account the concepts of reintegration, incapacitation
and deterrence (Latessa & Allen, 1997). In effect, judges have now taken on a greater responsibility in becoming the
gatekeepers of reentry initiatives, as the decisions being rendered clearly impact the processes to follow in leading an
offender to become a productive member of society.

While the concept of offender reentry has rarely been associated with the courts, decisions on the sentencing of
individuals have become more confounded by the inherent paradox between the needs of the offender and those of the
community. Unlike past practices where decisions to incapacitate were made easier due to the rehabilitative
philosophy underlying indeterminate sentencing, the consequences of today's sentencing are immense. Although it
can be argued that the partnership between courts and corrections under an indeterminate structure became more
prevalent as judges shared sentence length determination with the paroling authority where release was related to the
rehabilitation of the inmate, the implementation of “flat” sentences has led to a greater demand to focus on offender
needs. Courts have traditionally played a marginal role in the process of offender reentry. In large part, judges have
not found their responsibilities to involve the preparation for release nor the transitioning of an offender back into their
community.

With determinate sentencing, however, the provision and election by offenders to participate in needed intervention or
programming has become more cumbersome due to the knowledge that a release date is imminent regardless of their
motivation. As has been portended to by scholars and practitioners alike, program completion is a critical foundation
for successful community reintegration. Despite the positive effects of programming not being fully known in all
instances, program participation has been demonstrated to improve the likelihood of post-release success (Motiuk,
2001). At the same time, assignment to programs or interventions where a need has not been identified or is
inappropriate may have no benefit and, in fact, elicit the opposite effect being sought. As such, programs and
interventions mandated by a court should be selected carefully as to match the attitude, orientation and characteristics
of each offender. All too often programs set forth during sentencing have been generic and in the model of a “one
glove fits all” perspective. This has also been the case within the correctional environment as well. Yet more recently,
a new form of court has begun to emerge in which the judge becomes actively involved in the oversight of transitioning
an offender into the community. The most established example of this new form of court being the drug court.

First implemented in 1989, the enactment of drug courts has been unprecedented with over 1,000 currently in operation
(NCJRS, 2003). As further research has shown that court-imposed sanctions combined with drug treatment contribute
to decreases in drug use and related crime (Anglin & Hser, 1989), the utilization of drug courts has become a strong
testimony to the effectiveness of judicial authority in asserting a mixture of coercion and treatment on offenders. By
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taking a personal interest in an offender's success through frequent court appearances, required treatment and drug
screening, and the administration of predetermined, graduated sanctions for violations has led a number of jurisdictions
to develop other special dockets modeled after the drug court format. Due to the relative success of drug courts,
courts and judges have become more receptive to new approaches to what has been labeled therapeutic jurisprudence
or problem-solving courts (Hora, Schma, & Rosenthal, 1999; Rottman & Casey, 1999; Wexler, 2001). These have
included the implementation of specialized courts for DUI, domestic violence, mental health, and reentry. Through
their implementation, courts have begun to follow along the path taken by law enforcement where a problem-solving
label emerged via the concept of problem-oriented policing (Goldstein, 1990).

Drug courts as well as other community-based court programs emerging throughout the judicial system are a clear
indication of the movement toward a reentry philosophy of providing a coordinated, systemic approach to offenders.
Although considered diversionary programs by design, these courts have also incorporated a community justice
perspective that is founded on earlier innovative strategies implemented in the fields of probation, parole, and
community corrections. In effect, court programs such as the drug court are designed to reflect community concerns,
priorities, and resources, include community organizations in policymaking decisions, and seek general community
participation and support (National Association of Drug Court Professionals, 1997).

In the context of drug courts, the partnering between the judiciary and corrections is less noticeable, yet still existent.
Because of its systemic approach to alcohol and other drug (AOD) offenders, the drug court is a partnership of
organizations that includes the corrections community. In many states, for example, departments of corrections
provide assistance and guidance in the development and operation of local sentencing initiatives that includes drug
courts. It is apparent that drug courts have played a critical role in forming partnerships between the community and
each facet of the criminal justice system and, in turn, has led to the development of the “reentry court.” The
emergence of reentry courts should, therefore, be viewed as a logical extension of the success encountered through
drug courts. As one is viewed as a front-end criminal justice approach to an offender's reintegration into the
community, the other concerns more of a back-end process of preparing those confined to prison for successful
reentry. The back-end focus of the reentry court is perhaps one of the most important initiatives being undertaken by
both courts and corrections for it is these offenders leaving prison who need to be held accountable and most in need
of assistance as they reenter society.

Reentry Courts

Reentry courts represent a new form of jurisprudence that has elevated the partnership between courts and corrections
in seeking the common goal of successful offender reintegration. The concept of the reentry court necessitates
considerable cooperation between corrections and local judiciaries since it requires the coordination of the work of
prisons in preparing offenders for release and actively involving community corrections agencies and various
community resources in transitioning offenders back into the community through active judicial oversight.

As with the drug court concept, active judicial authority is applied to the reentry court to provide graduated sanctions,
positive reinforcement, and to marshal resources for offender support. Central to this effort is the development of a
three-fold strategy that seeks to improve the supervision of offenders, prepare communities to address public safety
concerns, and to provide services to aid offenders in reentering society. Despite being in its infancy with pilot sites in
California, Colorado, Delaware, Florida, lowa, Kentucky, New York, Ohio, and West Virginia, several core elements are
present in each of these reentry court initiatives. According to the Office of Justice Programs (1999), these core
elements include:

» Assessment and Planning that involves the offender, corrections department, and judiciary to identify the needs
and develop a plan to begin building linkages in the community to support successful reintegration.

» Active Oversight whereby the reentry court meets with the offender at a high degree of frequency that also includes
other relevant supporters or representatives from the supervising agency, family, and community. The underlying
premise is for the judge to meet with offenders who are making progress as well as those who have failed to perform.

» Management of Supportive Services marshaled by the court to draw upon community resources. The reentry court
must have a broad array of supportive resources including substance abuse treatment, job training programs, faith
institutions, and housing services.

» Accountability to Community through the development and involvement of citizen advisory boards, crime victims’
organizations, and neighborhood groups. Accountability mechanisms may include ongoing restitution orders and
participation in victim impact panels.
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» Graduated and Parsimonious Sanctions established by the court that involves a predetermined range of sanctions
for violations of the conditions of release. Paralleling drug courts, an array of relatively low-level sanctions that could
be swiftly, predictably, and universally applied is developed.

» Rewards for Success that incorporate positive judicial reinforcement such as negotiating early release from parole
after established goals are achieved or by conducting graduation ceremonies similar to those used in drug courts.

Although variations exist between the nine reentry court pilot programs in regard to their emphases and approaches to
successful offender reentry, Ohio’s reentry court offers an example of how the court, corrections, and community have
partnered under this initiative. Ohio’s reentry court is a collaboration of efforts between the Richland County Common
Pleas Court and Ohio Department of Rehabilitation and Correction.

Ohio’s reentry court model offers a unified and comprehensive approach to managing offenders from court, to
incarceration, and the transition back into the community. The court targets all felony offenders originally sentenced to
prison by the Richland County Common Pleas Court. Upon completion of an assessment of the effects of the
offender's crime on the victim and community, the court develops a reentry plan that identifies the needs and/or
interventions an offender must address to enhance their eligibility for release and eventual adjustment to the
community. Through partnership with the Ohio Department of Rehabilitation and Correction, the reentry plan expedites
the offender’s processing into prison and attempts to place the offender into an institution in or near Richland County,
Ohio. At the onset of the reception process, the reentry plan for the offender commences and is closely monitored
through a coordinated effort among the institution, court, and adult parole authority to prepare the offender for release
into the community. This coordinated effort for eventual release addresses the core issues of the reentry plan that
continues to be in effect upon release to make adjustment to community reintegration more successful. Community
collaborations among corrections, law enforcement, social service agencies, treatment providers, and citizen
organizations all aid in this process. Upon release, an offender must report to a joint court-parole authority committee
for a formal monthly progress review for up to one year. All reentry court participants are expected to adhere to a two-
part supervision plan that involves specific offender criminal and treatment issues while also centering on victim
restoration, restitution, family, and community reintegration.

It is interesting to note that some scholars have espoused the notion that reentry courts are merely another term for
parole supervision (Austin, 2001) or simply reflect the age-old paradigms of carrot and stick practices of parole
supervision. On one hand, research has shown that the “risk-based” or intensive control strategies of supervision has
not deterred offenders from committing crimes (Petersilia & Turner, 1993), while the “needs-based” approach toward
meeting criminogenic needs has not been politically attractive and can be seen as an expansion of further social
control through coerced treatment. As Maruna and LeBel (2003) point out, “As everyone has needs, can it make sense
for the state to prioritize the needs of persons who have recently been punished by the criminal justice system?” As
such, the carrot and stick model to offender reentry that has plagued community-based supervision over the past
century has merely resulted in the suppression of bad behavior and a non-voluntary conformity toward responsible
behavior. Yet, concurrently, the growing conviction that community-based supervision no longer represents a credible
response to the problem of crime (Rhine, 1997), has actually aided in the emergence of the reentry court initiative.

Reentry, Restorative and Community Justice

The shifting paradigm transpiring in regard to offender reentry not only attempts to meld both the control and treatment
approaches to the carrot and stick ideology, but also adds a restorative justice connotation that emphasizes offender
contributions rather than offender deficits. After all, research has shown that released offenders view themselves as
being “in” but not “of” society (Johnson, 2002) and that some would rather accept a prison sentence than to be
subjected to loss of autonomy in the community (Clear, 1994). What is lacking is the positive reinforcement or
acknowledgement from criminal justice and community entities that released offenders have a role to play in society;
that they are more than merely liabilities to be supervised (Travis, 2000).

Prison reform through offender reentry involves a shift from the historical fragmentation between not only each criminal
justice component, but the community as well. All too often each entity has perceived offenders from a past-oriented
rather than future-oriented reference point. Although public safety dictates knowledge of past criminal history, reentry
cannot succeed in a backward-looking mindset. By the addition of a restorative justice component to reentry,
offenders are provided an orientation toward their future by taking responsibility willingly which, in turn, sends a
message to the community that offenders are worthy of further support and investment in their reintegration process
(Bazemore, 1999). In Ohio, for example, the concepts of restorative justice and reentry have become the primary
fabrics of prison reform.
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Ohio has acknowledged that most inmate offerings in prison can be improved and that programming should not be
perceived as a whimsical notion (Wilkinson, 2001). For example, community service work on the part of offenders has
continued to be a mainstay of programming and has steadily increased over the past decade. In calendar year 2000
inmates performed more than 5 million hours of community service work. This work has included a wide variation of
activities including the rehabilitation of low-income housing, training pilot and companion dogs, computer restoration for
donation to schools, and the building of playgrounds in the community. As a prerequisite to performing community
service work, each offender participates in a service learning curricula based on a model of the American Association
of Community Colleges. Through the attainment of vocational skills and good work habits, for instance, offenders
preparing for reentry are providing the community with proof to support and invest in their future.

Many state correctional agencies and Ohio in particular have demonstrated a strong commitment to restorative justice
for many years and have fostered partnerships among other entities that share responsibility for public safety including
the courts. As with reentry, the restorative justice model places a strong emphasis on repairing the harm done to
victims of crime by requiring offenders to take responsibility for their crimes. In this regard, offender victims of crime
are viewed to encompass direct victimization to other(s), indirect victimization to family members, and vicarious
victimization to the community. Carey (1996) has suggested that restorative justice is a future-focused model that
emphasizes problem solving instead of “just desserts.”

Carey further outlined a restorative justice model that:
» Holds the offender directly accountable to the individual victim and specific community affected by the criminal act;
» Requires the offender to take direct responsibility to “make things whole again,” to the degree that it is possible;

» Provides victims purposeful access to the court and corrections processes, which allows them to shape offender
obligations and,;

» Encourages the community to become involved directly in supporting victims, holding offenders accountable, and
providing opportunities for offenders to reintegrate into the community.

By all indications, this collaborative philosophy of the restorative or community justice model has emerged in many
courts alongside other efforts that are placing more reliance on the community as a critical component to effective
criminal justice. As Rottman and Casey (1999) point out, the approaches of restorative and community justice offer
the field of therapeutic jurisprudence potential strategies to achieve the desired therapeutic outcomes. Yet, the
transition to implementing a restorative justice framework into reentry initiatives is more painless if personnel believe
that the model and accompanying polices contain a clear purpose (Umbreit & Carey, 1995). Community courts are one
example of the impact of these models on the judiciary by implementing offender restitution to compensate
communities through service projects and using judicial authority to sentence offenders to complete social services to
help them address problems.

Reform and Reentry

Although the reforms being undertaken in departments of correction are seen as reflecting the ever-growing movement
toward offender reentry, there is little question that the initiatives emanating from local judiciaries has helped spur the
rethinking of reintegration in the correctional environment as well. The converse is also true. The reciprocal nature of
one criminal justice agency feeding off of the initiatives of another for the benefit of reforming the manner in which
offenders are handled should lead to sounder, more effective strategies.

Reentry initiatives have led to a more direct relationship between courts and corrections. (As a reminder, reentry
partners are indeed more expansive than just courts and corrections.) Both have come to the realization that a shift in
philosophy is needed to promote behavioral change in offenders. The long held notion that the reentry process should
be limited to the prison-community transition (Seiter & Kadela, 2003) is still important, but limited in scope. Neither
prisons nor courts can operate in a vacuum where the success or failure of offender reintegration is set solely on the
shoulders of these two professions. Concerted efforts on the part of law enforcement, courts, corrections, and
community providers must all work for the same goal. With the number of offenders released increasing considerably
whereby placing more constraints on communities to provide the needed resources, rethinking how criminal justice
agencies work together can no longer be viewed as conceptual thought but as an operational reality. If not, then the
revolving door that has been perseverant to criminal justice and has led to much criticism will only get worse
considering that per capita incarceration rates continue to rise. According to recent statistics (Harrison & Karberg,
2003), the incarceration rate of state and federal prisoners sentenced to more than one year was 474 per 100,000 U.S.
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residents at midyear, 2002.

However, the success of a courts-corrections partnership that is centered on community collaboration must have a
system in place that provides consistency to the fact-finding procedures that dictate the risks and needs of an
offender. Agreements between agencies, particularly in regard to the facts or reasoning surrounding an offender’s
risks and needs are difficult in terms of relevancy and perspective. As Smith (2001) points out, it is often a complex
process to determine which facts are relevant to crucial decisions about what treatment to impose and the manner of
supervision required in the community. This also holds true from the restorative justice perspective in regard to the
reasons for the crime, the harms resulted, and the mechanisms for reparation for all involved.
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